UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT NEW YORK

.............................................................. N
MARK LEYSE, individually and on behalf of all :
others similarly situated, : No. 13-cv-5794 (AKH)
Plaintiff, :
- against -
LIFETIME ENTERTAINMENT SERVICES,
LLEE, :
Defendant.
X

DECLARATION OF TRACY BARRETT POWELL

Pursuant to 28 U.S.C. § 1746, I, TRACY BARRETT POWELL, declare and state as
follows:

1. I am Vice President, Distribution Marketing at A&E Television Networks, LLC
(“AETN™). AETN is a global entertainment media company with ten distinctive cable television
channels including Lifetime®. AETN officially acquired Lifetime® as of September 15, 2009 as
part of its acquisition of defendant Lifetime Entertainment Services, LLC (“Lifetime” or
“Defendant”). I submit this declaration in support of Defendant’s motion for summary
judgment. This declaration is based on personal knowledge and/or information supplied by
persons employed by ALFN

2 I held the position of Vice President, Distribution Marketing for Lifetime at all
times relevant to the events at issue in this lawsuit. My responsibilities at that time included,

among others, creating and executing partnerships with Lifetime’s cable distributors in order to

publicize Lifetime’s programming.




3. On August 20, 2009, Season 6 of “Project Runway” began airing on the Lifetime
channel after having been telecast on the Bravo channel for its five previous seasons. [See Ex.
AA).' At approximately the same time, on August 19, 2009, Time Warmer Cable moved
Lifetime from Lifetime’s long-held position at Channel 12 to Channel 62 on the Time Warner
Cable channel line-up (the “Channel Change”). [See Ex. AA]. The Channel Change impacted
Time Warner Cable customers in New York City.

4. In approximately July 2009, in anticipation of the impending Channel Change and
the scheduled Season 6 premiere of “Project Runway,” Lifetime employees from various
departments (including distribution, marketiﬁg, and publicity) began thinking about various ways
to notify Time Warner Cable customers about the show’s move from Bravo to Lifetime and the
planned Channel Change. [See Ex. AA]. The ideas we batted around were aimed towards
apprising customers of the Channel Change; they were not designed or meant to market
Lifetime.

3 Lifetime considered numerous methods to inform its viewers about the Channel
Change, including emails to registered users of Lifetime.com who were in the New York City
footprint for Time Wa\mer Cable; a “crawl” on Time Wamer Cable Channel 12 updating viewers
that Lifetime had moved to Channel 62, television commercials informing Time Warner Cable
viewers of the Channel Change; an “on hold” message that Time Warner Cable viewers would
hear while waiting on the telephone for customer service from Time Warner Cable; and a point
of purchase display at Time Warner retail locations. [Ex. Z; Ex. BB].

6. Among the methods ultimately decided upon to notify Time Warner Cable

customers in New York City of the Channel Change was a voice broadcast recorded by Tim

' Citations in the form of “Ex. __” refer to exhibits to the Declaration of Sharon L. Schneier,
dated May 15, 2015.
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Gunn a cc!cbrity mentof who aﬁpears on “Project Runway,” which was to be delivered as a

telephcme message. [Ex. AA; Ex. CC; Ex. DD]

f\?. Llfenmc wxshed to reach out to T1me Warner Cable customers in New York Clt}?‘"

=1 bccausc those customers were aﬂ‘ected by the Cha:mel Change.

8. Tlme Warner Cable prowdcd Lifetime with a list of zip codes which reflected Lhc

_areas wuhm New York City m Wh.lCh T:me Wamer Cable provided semce, so that an

= -appropnate list of telcphone numbers for cab]e households in those zip COdCS could be secured

[See Ex. EE].

9. I anangcd w1th Todd Hat!ey (“Hatiey“) of OnCall Interactive to facilitate the

. 'delwery of the telephone mcssagc at lssue in this litigation. I had previously worked w1th Hatley

for four years (from 2004 to 2008) at @ marketing firm and knew that he was familiar with voice

: bmadu.astmg campaigns.
iO. I forwarded to Hatley the l:st of New York City zip codes furnished by Time
Warner Cable and directed h.tm to obtain telephone numbers for cable households in those zip |

godes. Lifetime did not receive a copy of the list of telephone numbers to which OnCall

ol Interactive (or an entity ov:x behalf of OnCall Interactive) placed calls. Tt is my understanding that

the calls were placed in accordance with the requirements of the “Do Not Call” registry and all

| applicable laws.

'accdl' dance with directions I.proifide(i. [Ex P].

1. The script for the 20 second call was created in-house by Lifetime employeesin =

Fikis




12. Other than the complamt m this case, foetlme d;d not receive any compiamis

about the Chahnel Change telephonc me'ssagc at 1ssue in t}us lmgation

I, declare under penalty of pegury that the foregomg |s true and correct.

EXECUTED this / 5 day of May, 2015 in NE’;;“' York, New York.
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3. InJuly and August 2009, I held a similar position for Llifetime as I do now. As
|

part of my duties and responsibilities in 2009, I was respansible for thé distribution and
promotion of the Lifetime channel with, among otﬁers, vé.riou§ progrfamming distribmors.% | |
i i ! P

i

incl udiﬁg cable providers such as Time Warner Cable. .

4. Lifetime, LMN, and LRW were dlstnbuted in Manhattan Brooklyn, Quecns, |
Bronx and Staten Island by Time Warner Cable in 2009. The Llfetrme channel was also |
available in 2009 in New York City to customers of other competing television progra.mm;ing.
providers, including cable (suéh as RCN and Cablevisionj, satellite (su;:h as DirecTV and éDis.:h), ..
or through tele:vision service provided by a telephone com;pany (such as Verizon's FIOS s%arvi:ce)é
Time Warner éablc competed with tﬁese distributors at the time, but Time Wamer Cable'{s
penetration thrloughout the city was far deeper than thcirs.: (For example, Verizon’s FIOS ?CMCQ
only provided limited service in the five boroughs having ;:abtained a television franchise f-pr the i
first time in 2008.) In 2009, T.ime Wamer Cable was the predominant provider of subser ;iu’tiop
television service in New York City. | |

5. ‘While many Americaqs grew up with free écces_s to television pmgramming over |
the broadcast airwaves, the television viewing landscape has changed dramatically over the pz;fst
20 years. The vast majority of Americans receive their television programming nowadays by
subscribing to, and paying, elther a cable or telephone company or sareﬂlte provider. The |
content they receive through such subscriptions includes both cable-only channels, such ag Brévoé
and Lifetime, 2nd broadcast channels such as ABC, CBS, NBC,: and FOX., The Nielsen
Company, a rcqearch organization that monitors people’s television viewing habits, report4 th: u
in 2003, only 16% of American television houscholds accessed their television programmi hg

over the airw 'nes, while 84% paid 07 their television programming. By 2012, only 9% o + 5 -’
I
|



z*xrr.ér:’ can relevision hou:eholds +ceived their televisior. 1 rogramming over the irwaves; the
5'rerm;aini:1g 1% subscril«d to paid 'lelevision;. [Se: Ex. V'

| n Because 4 least 9 | % of all telcvisi an hov :-holds now pay a mont:ily subscription
fee to zccess tele vizsion {hroadcast and cable channels), it i< no longer true that broadcast
television is free r;é all, while cabie televisior; costs money . Instead, mast viewer: pay for both
broadcast and cable television.

Local broadcast stations (or the networks 11::t own them in the case of those local
stations that are -wned ard operated by one of the netwark s) charge cable operators
retramsinission fees. These are the fzes that cable companics pay for the right to corry the
broadcast channels’ television sign:;ls. These fees are pas:ud on to cable customers as part of
their monthly subscription fees. 1f a cable operator objec: ‘o0 paying a particular hroadcaster’s
retransimission fez. that broadcasier can refusé to allow it ='gnal to be carried, as happened in
their carriag: dispute of 20113 when CBS’s prograrming + 1s “blacked out” for a lew weeks on
Time Ve omer Cable in Mew York City.

R Cuble chaanels like Tifetime simila-ly charg = carriage fe2s to cabl: providers for
the right io carry their signal, which fees are also passed alag to cable «ubscriber: as part of
their manthlv subscriptior:. fees.

& Eraadcast stations and most cable ciiannel: 1iso both earn ad sales revenues by
selling ne slot. during their programs to advertisets, who riay for the ubility to televise
conune. al innoticceman's durirg breaks in the programiniag. (The exceptions 2 e premium,
nay-vable chinne s that o irge sep-ate subsc;ripticn fees, s.uch as HBO and Cinemax. Time

Wirner (abl: of forad premium channels in 2(:109 and doe: - today.)

B S I —— S—— RPN NS

itsic: s in the form of “Ex. __* tafer to exhibits 10 the [)-laration o Ktnron L. Wckneie,
dated M 15, 2015, . | |
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10.  |While bipadcasters aid cable operat-a.;r.; now have similar business models

(relying on adlvertising dales and retr a.nsmxssxon!carrl&ge fees in e*tchange for content) this has
not always beep true. ’I'be federal law that requires c‘able and satellite companies to obtam

permission to r:n-ansrnjt:broadcast cantent was passed in 1992. Local broadcasting stations did

not begin demanding re:l:'ansmission consent fees from cable system operators until the mid-
| ’ | :
2000s, and the fees have!risen drama{.ically since 20[18E

1. In 2009, 45 now, Tlmd Warner Cable in New York Clty offered its subscribers the
choice of several di fferently -priced packages of televi m:on channels, with the least ex pensive
being a package that consisted of bro:_adcast channels and a few public, educational,
governmenta!, and shopﬁing channel§ (currently called “Starter TV"). [Ex. W]. |

12. | Neither Bravo nor Llﬁ*trme was avallable to subscnbers of the least expensive
Time Warner Cable pacl-.pge in 2009, but both were available in al} of the other packages offered
by Time Wamer Cable a;that time for no additional fiz¢ above the applicable monihly
subscription pri Je. [Ex. ‘(] In other 'Eavords, subscribers (in 2009 and today) paid one monthly

fec for which they got acdfess toa pac!fcage that included Lifetime, Bravo and dozens of other
i |

channels. l

|

13. Jfetime’s viewers do riot now, and dld rmt in 2009, subscribe dlrectiy to Llfetime

|
|
|
or AETN, or pay any fecﬂ_idnect!y to lpfchme or AETN.

14, “Project R!unway," a n:jality show featring a clothing design competition, has
aired on the Lifetime channel since Auigust 20, 2009. Ir is only available on Lifetime and is not

{ | -

airzd on broad ::a]l

t television. Prior to 'August 2009, it f.-fppeared on Bravo, another cable (not
i | |

broadeast) chaangl. When “Project Runway” moved to the Lifetimé channel in 2009, the

channel packageg of cableisubscribers who received Lifétime, would also have included Bravo,
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hld not have had to make any additional purchase or pay an increased
on fee in order {o watch “Project Runway” after the switch.

2009, Lifetime was moving from its long-held Channel 12 positionto a
ew chanpel — Charnel 62— on the Time Wamer Cable line-up. The channel change only

ble customers in the New York City area. The channel change

Lifetime was concerned that
the show for five previous seasons on Bravo would not know that the
1 62 on Lifetime, particularly since Bravo was continuing to run

of “Project Runway” on its own cable channel.

er Cable and Lifetime collaborated r}n. strategies to inform Time
dbout the channel change for Lifetime. Some of those strategies were
Cable and others by Lifetime. As part of that collaboration, Lifetime
lly (“Kelly™), Senior Vice President/(ieneral Manager at Time Wamer
e in charge of Time Wamer Cable fur the five boroughs, Westchester
Pvided Lifetime with all of the zip ccdes for the areas in which their
}'ork City. [Ex. EE.]

er Cable knew Lifetime would use thiz zip codes in conjunction with a
recorded telephone message to Time Warner Cable customers. [See

alty of perjury that the foregoing is true and correct.

§ day of May, 2015, in New York, New York.
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, DC 20554
In the Matter of: )
) Docket No.
Lifetime Entertainment Services, LLC )
Petition for Declaratory Ruling to Clarify )
Scope of Rule 64.1200(a)(3) or, in the )
Alternative, for Retroactive Waiver )

PROOF OF SERVICE

Pursuant to Commission Rule 1.47, I hereby certify that on December 11, 2015, I served
Petition for Declaratory Ruling or, in the Alterative, for Retroactive Waiver filed by Lifetime
Entertainment Services, LLC by U.S. mail on the following:

Todd C. Bank

Attorney at Law, PC

119-40 Union Turnpike
Fourth Floor

Kew Gardens, New York 11415
(718) 520-7125

Counsel to Plaintiff Mark Leyse

Respectfully submitted,

/s/ Peter Karanjia
Peter Karanjia
Adam Shoemaker
DAVIS WRIGHT TREMAINE LLP
1919 Pennsylvania Avenue, N.W.
Suite 800
Washington, D.C. 20006
(202) 973-4200
Fax: (202) 973-4499
Email: peterkaranjia@dwt.com
Email: adamshoemaker@dwt.com

Sharon L. Schneier
DAVIS WRIGHT TREMAINE LLP

DWT 28537449v1 0052023-000038




December 11, 2015

DWT 28537449v1 0052023-000038

1633 Broadway, 27th Ffloor
New York, New York 10019
(212) 489-8230

Fax: (212) 489-8340

Email: sharonschneier@dwt.com

Attorneys for Petitioner
Lifetime Entertainment Services, LLC



